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UNITED STATES COURT Oh A P P £ A L S , SECOND C I R C U I 
618 F . 2 d 9 23; 1980- 1 Trade Cas. (CCH) P63.202 



October 1 6 , 1 979, A r g u e d 

February 25, 1980, Decided 



PRIOR HISTOR' 

p * F ■> j- 0 |- 



o rn p 5 



i i 



r a writ of mandamus under < = 1 > 28 U . S . C . @ 1 S 5 1 and F e d . R . A p p . I 

i n g t h e Hor . Da v ici N . Edelstei n , Chief Judge of the United States 



> i 3 1 r i c t C o art f o r the Southern District of N e w York, t o r a c u s a himself f r o m 
urther proceedings i r the trial of United State s v . Intarnati o n a 1 8 u sir.ass 



M a c h i n e s Corporation , 69 Civ. 2 0 ( 



;n the ground that he harbors a personal 



i de Cas. CCCH) 



p o n ■ ~i 



Pres s A 1 t - H f o r H e 1 p or A 1 t - Q t o 0 u i t . 

COUNSEL: Thomas D. Barr, New York City ( Cravath , Swain; & Moore, New York 



o / , 



or c o u n s < 



p e t a cione r - a e r anda n t . 



i el < 
n A 
t y , 



J o h n J . P o w e r s , III, W ashington, D . C . (Dept, o f J u s ties, J o h n H . S h e n e f 

i = jt. A 1 1 v . Gen., Bruce E . F e i n , Wa shington, D . C . , and Robert J . Staal , D o 

\esni kof f , Mark W. Gaffney, John P. Hannigan, Dept, of Justice, New York Ci 
i f c o u n s e 1 ) , for re s p o n d ant- p 1 a i n t iff. 

JUDGES: Before MULLIGAN, VAN GRAAFE I LAND and MESKILL, Circuit Judges. 

0 p I M I ON B Y : M U L L I G A N 
OPINION: ' [ *324] 

m r y 3 2 d e c a d e a g o c n J a n u a r y 17, 1 9 6 9 , the U n i t a d S t aces or A m e r i c a , 

its act o r n e y s , act: n g u n d a r the d i r e c t i o n o f t l'i e A 1 1 o r n ay General, filed a 

complaint in the United States District Court for the Southern District of New 

i s i n e s s M a c h i n e s C o r porati o n ( I 8 M j , 



V o r k w h i c h a 1 1 e q e d t h a t I n ter n a t i onal 

c o mm e n c i n g in o r a b o u t 19 6 1, ha d m o n o p o 1 is e d a n J a 1 1 e m p t e a t o m 

m ark; t f o r g e n e r a 1 p u rpos; [ * 9 2 5 1 e ’ e c l r o n i c digital c o rn p u t 

p ^ ;= .5 A 1 C - H f o r Help o r A In- Q t o Q u i t . 



n o p o 1 i z e t h i 
s i n 



1 2 0 A S E 



1 







INTERNATIONAL BUSINESS MACHINES CORPORATION, Appellant, v. 
0 N I ! l D STATES or A m erics, Appellee. I N T E R N A T 1 0 N A L 8 U S I N E S S 
h I A Cnir*c 0 C O r , r U r\ A i I 0 N , 5 71 'll C f B V 5 ~ h , S Vv 31 f ; e S: M c o re, 

Appellants, v. UNITED STATES of America, Appellee 
INTERNATIONAL BUSINESS MACHINES CORPORATION, Appellant, v. 
David N. EDELSTEIN, Chief Judge, United States’ District 
C o u r t f o r t h s Scut h e r n District of N ew Y ork , a n d U n i ted 
States or A m erica, Appellees. 

Nos . 1 1 33 to 1 136, Dock ets 73-2126-7, 73-2145-6. ' 

U nice d S tates Court of Appeals, S e c o n d Ci r c u i t . 






> s r v . 2 d (Celia g h an) 1 3 0 ; 

>. (CCH) P 7 4 , 8 3 3 



Argued Aug. 8, 1973. 

Dec. 17, 1973, Decided. 



1 IN I ON BY: OAKES 



OPINION: I" « 1 1 3 ' 



' -! f r =. 11 - !- . 



' 1 ' ) r / ^ , ; 



i h e s e appeals are Dy international Business Machines Corporation f IBM) an 
C r a v a t h , S w a i n e & Moore (Cr avsth) , a law f i r m w h i c h has reore s e n t e d I B M 
'throughout the proceedings i n v o i v e d i n t h i s G o v e r n men t civil a n ti trust suit. 
No. /3-ii2S IBM seeks review of an adjudication of civil contempt against i 
f o ; failure to c omp ; y w i t H the [ * 1 I 4 ] very pretrial cl i s c o v e r v order w h i c h 






IBM u n s u c c e s s f u 1 1 y sou g h t to appeal o r h a v e v scate d t h r o u g h a petition f o r e 
e x traordi n a r y w r i t in K = 1 > I n t e r n a t i on si Business Machines Co rp . v . United 
States, 480 F . 2 d 29 3 ( 2 d C i r . 1 973 ) fen banc), petition for cert, filed 42 
U.S.L.W. 3033 (U.S. June 1 1, 1 973) (No. 72-1 662). In that case tha appealed 
petition for mandamus were dismissed on the basis of a lack of jurisdiction 
under the Expediting Act <=3> (15 U.S.C. @ 29) and it was held that in no 
event was there any basis to review the trial court's interlocutory order’ eith 
by appeal or mandamus. <=4> 480 F.2d at 299. On petition of the Government 

filed June 25, 1973, Chief Judge E ci el stein, after a hearing, entered an opinio- 

findings and order imposing a contingent, coercive fine of $150,000 per day 
until IBM co m plies wit h h is d i s e o v e r y o r d e r , P r ©trial O r d e r N o . 5 . This or d 
directed IBM to produce for the Government certain documents which IBM had 

previously del i ye r e d t o a third p a r t y , Control Data Corporation, in the c o urge 
Press A 1 t - H for H e 1 o or A 1 t - Q to 0 u it. 



/ OF 12 C A S E S 



Manuel M . KOUFMAN, Plaintiff, v. INTERNATIONAL BUSINESS 
MACHINES CORPORATION, Benderson Development Company, Inc. 
a n d Jack Chesbro, Defendant. 



6b Ci v . 007. 



U n i t e d State s D i s t rict C o u r t S . D . N ew Y o r k . 



2 9 5 r 







Feb. 4 , 1969.' ' ' 

COUNSEL: Gilbert, Segal! & Young, New York City, for plaintiff- P-h * , 
Elihu Intel buch , New York City, of counsel. Robert Layt. 

Cravath, Swain* & Moore, New York City, for defender- r „ e 

::; h n i:r Cerporation; Aia - j - h — R - h -< ^^;^rr.: 7 y orl 

0 P I N I 0 N B Y : W Y ATT 

P r e s .5 A 1 t - H for Help or A 1 t - Q to 0 u i t . 

LEVEL 1-10 OF 12 CASES 

INTERNATIONAL BUSINESS MACHINES CORPORATION, a New York 
corporation and IBM CREDIT CORPORATION, a Delaware 
corporation, Plaintiffs, v. COMDISCO, INC., a Delaware 
c o rpo ration , Defend an t 

Civil Actio n No. 11922 



Court or C I 



n a n c e r y of Delaware, New Cast! 



COUNSEL: 1**1 1 



1 2 A. 2d 74; 1991 Del. Ch. LEXIS 123 



M ay 3 1, 1991, S u b m i 1 1 e d 
July 2 , 1991, Decided 



rra 2 K 1 In SalottT, Esquire, and Anne C. Foster, Esquire, of PITH A 
l AY TON & FINGER, Wilmington, Delaware; Paul C. Saunders. F 3qu i r ^ I ' d ' 

Cbesler, Esquire, of CRaYATH, SWAIME & MOORE, New York, ‘.New York^'and How-. 

rrVT7' “" d M ° rriS W8isbrot - Esquire, of DAVIS, MARK EL & EDWARDS, We-/ 
y o r k , N e w Y o r k , A 1 1 o r n e v s for PlainMf^ ’ 



m :rj 



to o 



LEVEL 1 



vAbc b 



U{\‘ I T E 0 S T A T E S 0 F A M E R I C A , P ] a i r, t i ff-Aooel let 
REED, RILEY R E E D and E A R L R E E D , Defendants- 



S I 3 H 0 p 
Hants. 



M 



o - •} j o 



:S COURT OF APPEALS FOR THE 



CTVTU r 7 i 



___ Argued 1 
January 

PRIOR HISTORY: 

ON APPEAL from the United States District C 
M i c h i g a n . 



shearing £n Sane Denied 



ct Court for the Eastern District of 

COUNSEL: Samuel Posner, 712 Ci tv N a t i i p , „ v, n , • ■. , - . 

48226, Gerald Posner, for Aooellant Bu^cmg, Detroit, Michigan 



,-s -r e- (11 f .J 



C . r A 1 i- _ A 






M i c h i c a n 4 P; P P c 



IF M 



7 2! F o .-t i .-I u o * 

: y , 805 Federal B u i 1 d i n q , D « t r o 



m 4 - , 






Before : M ERR IT ( and KENNEDY, Circuit Judges; BERTS 



L S M AN, * Di s ; 



i treble William 0. Bertel sit 



m a n , u u c! g e of the U ni ted States D i s t r i c t 



:tri ct of Ke n t u c k y , s i 1 1 i n a b y d 



y dssi g n s t i o n 



MwR T ! ’ Cl / C : lt Judi p- In this direct criminal appeal the three defendant 
convicted of conspiracy <-!> (18 U.S.C. S 317) to commit the substantia 

nseor mail fraud < = 2> (13 U.S.C. @ 1341) in connection with the fifJnn 

..c.aent insurance claims, but acquitted on the substantive counts. 



5 1 ( b t h C 



i n q t h e fra u d , their 
ve what 
n a e under ou 



r primary claim on appeal is that the evidence is 
ser‘t is an element of the mail fraud 
ci si on in < = 3> Blue v. United States 138 
, ,^;,*943), cert, denied, <-4> 322 U.S. 736, 88 L. Ed. i* 7 r 

* u '■ L * - ” A , name , y. the government must 
S3 Alt-H for Help or Alt- Q to Quit. 



: 0, G4 






t- . c - 



LEVEL I - 1 OF 4 CASES 



THE TELEX CORPORATION, and TELEX COMPUTE! 
P 1 a i n t i f f s - A o p e I 1 e < 



E R P F: 0 D U C I S I N C . , 

pc 1 i ees-Appell ants (and Appellants on 
C ounterclai m 5 , v . I N T ERN A T I ON A L BU S I N ESS M A C H I N 
CORPORA: ION, Defendant- Appel lant-Appel lee" (an 
Cross - Appel 1 an t on Counter-clei rn 1 



Nos . 73- 1 874, 73 - 1875 , 73 - 1 878, 73 - 1871 



73-19 it i 



cl m 




UNITED STATES COURT OF APPEALS FOR THE TENTH C 
5 10 F . 2 d 3 9 4; 1975-1 Trade fa s f ff HI p n •> ■-> -7 . < ,, 



IRCUIT 



e Css. ( CCH ) PEG, 127 ; 134 U.S.P 0 

(SNA) 521 



January 23, 1975 

SUBSEQUENT HISTORY; March 27, 1375, Rehearing Denied 



P R I 0 R H I S l 0 R Y : 

A p p e a "I hr o 111 T h o U n ■? h » H Q ^ f ^ - p, „• _ j. - u _ 

Oklahoma CD C — 7 c'»0' h ° The North * r " District of 

Press Alt- H for Help or ATt-Q to Quit. 

510 F . 2d 394, *; 1975- 1 Trade Cas. (CCH) R S0 127- 

i 8 4 U . S . P. . Q . (’ 8 N A ) 5 2 1 

COUNSEL; Thomas D. Barr, New York, New York and N i - hnii- n . r . 

NSW Y ° rk *■ 0. Schwarz, Jr . , R i V. "IVl/n IITgI ' 

Vradenourg III, New York, New York; Truman B. Rucker, of Rue 1 1 r TaCo r ■ 

* “r 1 ,"?’ TU '**’ ° k 1 f h °T a; Rcbert H - Harry, of Davis, Graham & ’ S t u b b - ’ 

“O °. ado, and Cravatn, Swain© & Moore, New York New v or u . ’ " . ' ' 

them on the Brief), for Appellant, International Business Maohines J Corporatior 
Richard B. Me De rmo 1. 1 , " of 3 Boe sc he" ° M -D* rmo * t ° E - ^ 8 ^ 1 n 0 ' ’ T u 1 33 ’ Oklahoma, a- 

Movovich, Tulsa. Oklahoma. with'thJ- n , Tl- ‘ ’ T ul8 ?* Ok1ahoma (Serge 



3 o r p o r .3 t i o n , 



s a , Ok 1 ah oma , wit h t h em on the B r i of ) , 
McWilliams and Doyle, Circuit Judges. 



Appellees, The Tele 



C 0 M P L A I N I A NO 01 S C 0 V E R Y P R 0 C FED? N C 9 



LEVEL 1 - 2 OF 4 CASES 



UNITtD ? 5 ‘f lE3 0F AMERICA , Plaintiff, against I N TERN AT r ON A ' 
bUoTNESS MACHINES CORPORATION, Defendant. 



Civ. 200 (ONE) 



ITED STATES 



DISiRICi COURT SOU i HERN DISTRICT OF NEW YORK 



F . R . D . 70 2 



COUNSEL: U.S. Dept 



>-• f J u sties, A n t i t r u s t D i v is:o n , W a s h i n o 



C r a v a t h S w a i 



Eaton, V a n W i n k I e , Gree 



, N a w Y e r k , N . Y . F o r Deft. 






■ k , N . Y . 



0 P I N I0N8Y : E D E L S T E I N 



N ew 




P-ress Alt-H for Help or Alt-Q to Quit. 

LEVEL I - 3 OF 4 C A S E S 
U n - t e d S t a t e s v . I n t e r nations] Busi n 

69 Civ. 200 (ONE). 

U.S. District Court, Southern District 



S3 Ms c h i n e s Coro 



or N e w Y o r k 



o - i . h; . ! 

* r a d e C c3 : 



530; 13 Fed. 



h. . bery . 



C C CH) P 7 4 , 9 8 8 ; 19 7 4- 1 T 



2 d ( Callaghan) 



) 5 37; 1974 

r a d e C a s . ( C C H ) P 7 4 , 9 8 8 



0 P I N I ON BY: EDELSTEIN. 
OPINION: f*532] 

0 p i n i o n 



March 6, 1974. 



C . J . 



EDELblEfN, C - J . : Cravath, Swain* & Moore (Cravath), attorneys repr*->„H 

defendant , International Business Machines Corporation ( IBM) , moves "to 

" 1 ' 2 °' ' 1 snc ’ nune p, "° tunc ’ in this proceeding, nl and, up , 



i nter vs n e a 
i n t erve n t i o n , t o v a c ate t h i s C o u r fc 



P r e s s Alt-H for Help or Alt-Q t o Q u i 



5 A d j U d icat i o n o f C o n t e m p t 



ig.3 1 ns- 



6 2 F . R . D . 5 3 0 , *532: 1 3 Fed.’ R . Si 



1 9 74 Trade C s 



v . 2d (.Cal 1 a q h a n ) 5 3 7 ' 

r c r M's d a o oo « i o -> « i t - ■ ’ 

v ~ ^ , . j f- / 4 , J w o , I :J • 4+ - I I rads C a s . ( C C H ') P7i q q q 

dated August 1, 1973...." n 2 Additionally, IBM moves f o r t h e v a ^ a H o n of „ 

court s contempt adjudication on due process and *mi*l " 



■qua I protection g r o u n d s . 



11 * By this proceeding the applicant o b v i o u s 1 y 
proceeding and not the main action. It is 



anti t r u s t 1 



i p I e that a private party will not be p e rmi t't e d * t o“ i'n t e r v t n t 
■ igafeion. See, e.q. , < = 1> Sam F.-,v 

S t a t e s , 3 6 6 U.S. 683 . fi I F d 
C a 1 ou 1 a t o r s , I n 
64 S. Cfc . 905 (1944) 

Civil @ 1903, at 4 9 9 

B * f ° e c 0 u rt3 > A g encies, a n d A rbi trato r s , 8 1 H a r v . L . R e \ 

( I 9 68) . 






bam f o ■< f u b 1 i s h i n g C o . v . !.! 

■> » » L - ta. 2d 6 0 4 , 8 1 S . C t . 1 3 



a s n Register Co., 3 2 2 U.S. 137, 88 L . Ed. 1138 



v . in o 1 1 o n a s 

' ' j _ w r 1 9 h r - A . Miller, Federal Prat t i os a n d Pro c e d u 

‘ n - 17 L 1972) ; Shapiro, Some Thoughts on Intervention" 

v * 1 , 7 4 3 & n . 1 0 3 



It should be noted that in all the--e = = „ _ , , . 

. ■ . c ^ e uaseci the proposed intervenor a t >■ emr f -■ 

-w intervene as a party plaintiff. In this context it is assumed ’ 1 



U ni ted State s a d a 



a a g u a 1 1 



tea v . National B a n k & T r u 3 
< ” b > U n i t e d S tat* s v . C I 8 A C orp. , 5 0 F . R . D . 5 0 7 

h i & A . Mill© r @ 1903, at 52 9 " o ,1 ' ' - " " 

i I i'u '* ? ip 7 - 3 a? T ~ - ^ 7 private parties have been allowed 



J~ o x P ub ! i 3 h i n q C o . v . U n i t e d 
1 3 0 9 ( i 9 6 I ) ; < - 5 > U n -j t e d S 

C t • D . P 

7 A 

P j; 



surned that the 
, e . g . , < = 4 > 



2 d S 



( 3 . D . N . Y . 
are, h o w e v e r . 
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t a l, o r 













<l> Gti 




Feorua r y 9 , 1 9 73 . 



OP IN I ON BY : Ni 



0 P I N I 0 N 0 r d er D * n y i n g Tele x ' M otic n 



NEVILLt, D.J.: The above matter was before the court on January 26, 1973 a - 

Mi nneapol is, Minnesota, on the motion of Telex Corporation and Telex Compute 
Products, Inc., not parties in the above Control Data case but plaintiffs in t 
companion cases pending in the Northern District of Oklahoma which were 
originally assigned to this court under < = i > 28 U.S.C. 0 1 407 for consol i dec 

and joint pretrial proceedings in conjunction with the Control Data case. T h - 
motion r e q u e s t s an order vacating this c o u rt's o r d e r of J a n uary 1 3 , 1973 
P res s A 1 t - H for Help or Alt- Q t o Q u it. 



ide Cas. (CCH) P74.363 



dismissing with prejudice the Control Data case including the counterclaim, 
which order was based on a written stipulation by and between the parties. T 
motion further seeks an order compelling compliance on behalf of Control- Data 
w i t h wh at is asserted to be the requi r erne n t s of t h i s ecu r t ' s P r » t r a i q i; |- e r-i 
1 2 e n t e r e d J uly 5 , 1 9 7 2. 



0 p p e n h e i in e r , Wo 1 " f , F o s ter, S h e p a r d a n d D o n nelly, St. Paul, M i n -n ssota b y 
Richard G. Lareau, Steven J. Olson, and Michael A. Be re ns, Esq,, together wit- 
McBride, B a k e r , W i e rs k e & S c h 1 o s s e r , Chicago, Illinois, b y J o h n P . Ryan, Jr., 
esq., appeared for C o n t r o S D a s a Co r p . ; F a e g r e & Be n s o n , Mi n ri e a p o 1 i s , M i n n e s o t 
by John D.. French and Norman R. Carpenter, Esqs., together with Cravath, 
Swaine & Moore, New York, N.Y. , by Thomas D. Barr and Frederick A. 0. Schwa.- 
Jr., Esqs., appeared f o r IBM; He n son & T u 1 1 y , Minneapolis, M i n n e s o t a , b v 

’ ■' ’ ; Hen sun, Esq. , together with Royoe H . Savage, Esq. , Tulsa, Oklahoma 
Bailey, esq., G e n e r a 1 Co u n s e 1 , Telex torp. and Telex Co m p u ter P r o d u c t s , 
Inc., appeared for Telex. 



iputer Products 



A f c e r h e a r i n g t h e a r q u m e n t s of counsel, e x a m i n i n g the briefs and affidavit 
submitted by the parties, and based on all the files, records and proceedings' 




